
 
 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
(Rule 52, Mass. R. Civ. P.) 

7KLV�LV�WKH�&RXUW¶V�VHFRQG�FDVH�H[DPLQLQJ�KRZ�1DQWXFNHW¶V�]RQLQJ�E\ODZ��WKH�³=RQLQJ�

%\ODZ´�RU�³%\ODZ´��DSSOLHV�WR�GHIHQGDQWV�'U��3HWHU�$��*UDSH�DQG�/LQGD�2OLYHU�*UDSH¶V�VKRUW�

WHUP�UHQWDOV��WKDW�LV��UHQWDOV�IHZHU�WKDQ����GD\V�ORQJ��RI�WKHLU�SURSHUW\�DW���:HVW�'RYHU�6WUHHW�LQ�

1DQWXFNHW��WKH�³*UDSH�3URSHUW\´����,Q�0DUFK�������WKLV�&RXUW�UXOHG�WKDW�WKH�%\ODZ�±�ZKLFK�

YRWHUV�DW�1DQWXFNHW¶V�7RZQ�0HHWLQJ�DGRSWHG�DQG�UHSHDWHGO\�KDYH�DPHQGHG�±�LV�D�W\SH�WKDW�DOORZV�

SHRSOH�WR�XVH�WKHLU�SURSHUWLHV�RQO\�DV�WKH�%\ODZ�H[SUHVVO\�SHUPLWV��PHDQLQJ�WKDW�WKH�*UDSHV�PD\�

UHQW�WKHLU�SURSHUW\�RQO\�LI�WKH�%\ODZ�DIILUPDWLYHO\�DOORZV�WKDW���6HH�:DUG�Y� 7RZQ�RI�1DQWXFNHW��

���/&5������������������9KD\��-����³:DUG�,´����:DUG�,�DOVR�KHOG�WKDW�1DQWXFNHW¶V�]RQLQJ�

RIILFLDOV�LQFRUUHFWO\�FRQFOXGHG�WKDW�WKH�*UDSHV¶�UHQWDOV��³675V´��EHWZHHQ������DQG����� ZHUH�
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:DUG�,�GLGQ¶W�UHDFK�VHYHUDO��QRZ�GLVSXWHG�LVVXHV�LQYROYLQJ�WKH�*UDSH�3URSHUW\���,W�GLGQ¶W�

H[DPLQH�WKH�3URSHUW\¶V�XVH�SULRU�WR�ZKHQ�WKH�*UDSHV�ERXJKW�LW�LQ�������RWKHU�WKDQ�QRWLQJ�WKDW�

WKH\�WRRN�RZQHUVKLS�VXEMHFW�WR�³VHYHUDO�ERRNLQJV´�IRU�675V�RI�RQH�RI�WKH�3URSHUW\¶V�WZR�

UHVLGHQFHV��WKH�³0DLQ�+RXVH�´��,G� DW�������:DUG�,�DOVR�IRXQG�WKDW�SODLQWLII�&DWKDULQH�6� :DUG��WKH�

RZQHU�RI��$ 6LOYHU�6WUHHW��WKH�³:DUG�3URSHUW\�´�D�KRPH�LPPHGLDWHO\�EHKLQG�WKH�*UDSHV¶���

VWDUWHG�OLYLQJ�WKHUH�LQ�������EHIRUH�WKHQ��VKH�³DQG�KHU�IDPLO\�UHQWHG�RWKHU�1DQWXFNHW�UHVLGHQFHV�

RQ�D�VKRUW�WHUP��VHDVRQDO�EDVLV���)RU�D�GHFDGH¶V�ZRUWK�RI�VXPPHUV�EHWZHHQ������DQG�������VKH�

DOVR�UHQWHG�RXW�WKH�:DUG�3URSHUW\��WZR�WLPHV�HDFK�VXPPHU�´��,G��DW��������7KH�&RXUW�OHDUQHG�LQ�

:DUG�,�DQG�LQ�WKLV�FDVH�WKDW�EHWZHHQ������DQG�������WKH�*UDSHV�WRR�KDG�VWD\HG�LQ�RWKHU�SHRSOH¶V�

1DQWXFNHW�KRPHV��JXHVW�KRXVHV��EHG�DQG�EUHDNIDVW�HVWDEOLVKPHQWV��DQG�KRWHOV����%XW�RI�FKLHI�

LPSRUWDQFH�WR�WKLV�VHFRQG�:DUG�FDVH�LV�WKLV��QRQH�RI�WKH�:DUG�,�SDUWLHV�UHTXHVWHG�D�UXOLQJ�RQ�

ZKHWKHU��RU�KRZ��WKH�%\ODZ�LQ�HIIHFW�DW�YDULRXV�WLPHV�SULRU�WR������JRYHUQHG�675V� 

:DUG�,�EULHIO\�DGGUHVVHG�DQ�LVVXH�UDLVHG�LQ�WKDW�FDVH�E\�GHIHQGDQWV�7RZQ�RI�1DQWXFNHW�

DQG�WKH�PHPEHUV�RI�WKH�1DQWXFNHW�=RQLQJ�%RDUG�RI�$SSHDOV��WKH�³=%$´���WKDW�WKH�*UDSHV¶�675V�

DUH�SHUPLVVLEOH�XQGHU�WKH�FXUUHQW�%\ODZ�DV�DQ�³DFFHVVRU\�XVH´�RI�WKHLU�3URSHUW\���$V�0V� :DUG�

KHUVHOI�KDG�EHHQ�³ERWK�D�VKRUW�WHUP�OHVVRU�DQG�D�VKRUW�WHUP�UHQWHU�RI�1DQWXFNHW�UHVLGHQFHV�´�LG��DW�

���������WKH�7RZQ�DQG�WKH�=%$¶V�DUJXPHQW�VRXQGHG�SODXVLEOH��EXW�VLQFH�WKH�=%$�KDGQ¶W�

RIILFLDOO\�GHFLGHG�WKH�TXHVWLRQ��WKH�&RXUW�UHPDQGHG�WKH�FDVH�WR�WKH�=%$�IRU�WKH�ILUVW�IRUPDO�

UHYLHZ�RI�WKH�LVVXH���6HH�LG� 

7KH�*UDSHV��WKH�=%$��DQG�WKH�7RZQ�HYHQWXDOO\�FKRVH�QRW�WR�DSSHDO�:DUG�,���,QVWHDG��LQ�

$SULO�������WKH�=%$�RSHQHG�D�SXEOLF�KHDULQJ�RQ�WKH�675V�DV�DFFHVVRU\�XVHV�LVVXH���7KH�

&RPPRQZHDOWK¶V�=RQLQJ�$FW��*��/��F����$��GRHVQ¶W�UHTXLUH�PXQLFLSDOLWLHV�WR�UHJXODWH�DFFHVVRU\�

XVHV�LQ�DQ\�SDUWLFXODU�ZD\��DQG�DV�ZLOO�EH�VHHQ�ODWHU��1DQWXFNHW�KDV�WDNHQ�VHYHUDO�DSSURDFKHV�WR�

VXFK�XVHV���6LQFH�������ZLWK�DQ�LPSRUWDQW�DPHQGPHQW�DGRSWHG�LQ��������1DQWXFNHW¶V�FKLHI�WHVW�
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IRU�DOORZHG�DFFHVVRU\�XVHV�KDV�EHHQ�IRXQG�LQ����������RI�WKH�%\ODZ���$W�WKH�WLPH�WKH�=%$�

RSHQHG�LWV������SXEOLF�KHDULQJ�����������VDLG�WKLV��³,Q�DGGLWLRQ�WR�WKH�SULQFLSDO�EXLOGLQJV��

VWUXFWXUHV�RU�XVHV�SHUPLWWHG�LQ�D�GLVWULFW��WKHUH�VKDOO�EH�DOORZHG�LQ�WKDW�GLVWULFW��DV�DFFHVVRU\�XVHV��

VXFK�DFWLYLWLHV�DV�DUH�VXERUGLQDWH�DQG�FXVWRPDULO\�LQFLGHQW�WR�VXFK�SHUPLWWHG�XVHV�LQFOXGLQJ��EXW�

QRW�OLPLWHG�WR��WKH�UHQWDO�RI�URRPV�ZLWKLQ�DQ�RZQHU�RFFXSLHG�GZHOOLQJ�XQLW�´ 

6HFWLRQ�������¶V�DFFHVVRU\�XVH�WHVW�LVQ¶W�XQXVXDO���7ZHQW\�\HDUV�EHIRUH�1DQWXFNHW�

DGRSWHG�LW��WKH�6XSUHPH�-XGLFLDO�&RXUW�GHFLGHG�7RZQ�RI�+DUYDUG�Y��0D[DQW������0DVV������

���������0D[DQW�DQDO\]HG�WKH�SKUDVHV�³FOHDUO\�VXERUGLQDWH�WR��DQG�FXVWRPDULO\�LQFLGHQWDO�WR�´�

IRXQG�LQ�WKH�DFFHVVRU\�XVH�SURYLVLRQV�RI�D�+DUYDUG�]RQLQJ�E\ODZ���6HH�LG��DW�������/LNH�

1DQWXFNHW¶V�%\ODZ��WKH�+DUYDUG�E\ODZ�DOORZHG�LQ�WKH�WRZQ¶V�UHVLGHQWLDO�]RQHV�RQO\�H[SUHVVO\�

DXWKRUL]HG�XVHV���6HH�LG��DW�������0D[DQW�FKDUDFWHUL]HG�WKH�IROORZLQJ�H[FHUSWV�IURP�/DZUHQFH�

Y� =RQLQJ�%G� RI�$SSHDOV�RI�1RUWK�%UDQIRUG������&RQQ��������������DV�D�³KHOSIXO�GLVFXVVLRQ�RI�

WKH�PHDQLQJ�RI�WKH�ZRUGV�µVXERUGLQDWH�DQG�FXVWRPDULO\�LQFLGHQWDO¶�LQ�D�]RQLQJ�E\�ODZ�SURYLVLRQ�

IRU�DFFHVVRU\�XVHV��������´��0D[DQW������0DVV��DW�����1 

7KH�ZRUG�³LQFLGHQWDO´�������LQFRUSRUDWHV�WZR�FRQFHSWV���,W�PHDQV�WKDW�WKH�
XVH�PXVW�QRW�EH�WKH�SULPDU\�XVH�RI�WKH�SURSHUW\�EXW�UDWKHU�RQH�ZKLFK�LV�
VXERUGLQDWH�DQG�PLQRU�LQ�VLJQLILFDQFH���,QGHHG��ZH�ILQG�WKH�ZRUG�
³VXERUGLQDWH´�LQFOXGHG�LQ�WKH�GHILQLWLRQ�LQ�WKH�RUGLQDQFH�XQGHU�
FRQVLGHUDWLRQ���%XW�³LQFLGHQWDO�´�ZKHQ�XVHG�WR�GHILQH�DQ�DFFHVVRU\�XVH��
PXVW�DOVR�LQFRUSRUDWH�WKH�FRQFHSW�RI�UHDVRQDEOH�UHODWLRQVKLS�ZLWK�WKH�
SULPDU\�XVH���,W�LV�QRW�HQRXJK�WKDW�WKH�XVH�EH�VXERUGLQDWH��LW�PXVW�DOVR�EH�
DWWHQGDQW�RU�FRQFRPLWDQW���7R�LJQRUH�WKLV�ODWWHU�DVSHFW�RI�³LQFLGHQWDO´�
ZRXOG�EH�WR�SHUPLW�DQ\�XVH�ZKLFK�LV�QRW�SULPDU\��QR�PDWWHU�KRZ�XQUHODWHG�
LW�LV�WR�WKH�SULPDU\�XVH� 

 
 

1� $W�SDJH�����Q����RI�WKHLU�FRUUHFWHG�SUHWULDO�EULHI��WKH�7RZQ�DQG�WKH�=%$�SRLQW�RXW�WKDW�WKH�]RQLQJ�
E\ODZ�DW�LVVXH�LQ�0D[DQW�DOORZHG�DV�DFFHVVRU\�XVHV�RQO\�WKRVH�DFWLYLWLHV�WKDW�ZHUH�³FOHDUO\´�VXERUGLQDWH�
DQG�LQFLGHQWDO�WR�D�SHUPLWWHG�SULQFLSDO�XVH��ZKLOH����������RI�WKH�%\ODZ�RPLWV�WKH�DGYHUE�³FOHDUO\�´��7KH�
VWDWHPHQWV�DQG�DQDO\VLV�LQ�0D[DQW�XSRQ�ZKLFK�WKLV�&RXUW�UHOLHV�KDYH�QRWKLQJ�WR�GR�ZLWK�WKH�+DUYDUG�
E\ODZ¶V�XVH�RI�WKH�ZRUG�³FOHDUO\�´ 
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7KH�ZRUG�³FXVWRPDULO\´�LV�HYHQ�PRUH�GLIILFXOW�WR�DSSO\���$OWKRXJK�LW�LV�
XVHG�LQ�WKLV�DQG�PDQ\�RWKHU�RUGLQDQFHV�DV�D�PRGLILHU�RI�³LQFLGHQWDO�´�LW�
VKRXOG�EH�DSSOLHG�DV�D�VHSDUDWH�DQG�GLVWLQFW�WHVW���&RXUWV�KDYH�RIWHQ�KHOG�
WKDW�XVH�RI�WKH�ZRUG�³FXVWRPDULO\´�SODFHV�D�GXW\�RQ�WKH�ERDUG�RU�FRXUW�WR�
GHWHUPLQH�ZKHWKHU�LW�LV�XVXDO�WR�PDLQWDLQ�WKH�XVH�LQ�TXHVWLRQ�LQ�FRQQHFWLRQ�
ZLWK�WKH�SULPDU\�XVH�RI�WKH�ODQG����������,Q�H[DPLQLQJ�WKH�XVH�LQ�TXHVWLRQ��LW�
LV�QRW�HQRXJK�WR�GHWHUPLQH�WKDW�LW�LV�LQFLGHQWDO�LQ�WKH�WZR�PHDQLQJV�RI�WKDW�
ZRUG�DV�GLVFXVVHG�DERYH���7KH�XVH�PXVW�EH�IXUWKHU�VFUXWLQL]HG�WR�
GHWHUPLQH�ZKHWKHU�LW�KDV�FRPPRQO\��KDELWXDOO\�DQG�E\�ORQJ�SUDFWLFH�EHHQ�
HVWDEOLVKHG�DV�UHDVRQDEO\�DVVRFLDWHG�ZLWK�WKH�SULPDU\�XVH�������� 

,Q�DSSO\LQJ�WKH�WHVW�RI�FXVWRP��ZH�IHHO�WKDW�VRPH�RI�WKH�IDFWRUV�ZKLFK�
VKRXOG�EH�WDNHQ�LQWR�FRQVLGHUDWLRQ�DUH�WKH�VL]H�RI�WKH�ORW�LQ�TXHVWLRQ��WKH�
QDWXUH�RI�WKH�SULPDU\�XVH��WKH�XVH�PDGH�RI�WKH�DGMDFHQW�ORWV�E\�QHLJKERUV�
DQG�WKH�HFRQRPLF�VWUXFWXUH�RI�WKH�DUHD���$V�IRU�WKH�DFWXDO�LQFLGHQFH�RI�
VLPLODU�XVHV�RQ�RWKHU�SURSHUWLHV��JHRJUDSKLFDO�GLIIHUHQFHV�VKRXOG�EH�WDNHQ�
LQWR�DFFRXQW��DQG�WKH�XVH�VKRXOG�EH�PRUH�WKDQ�XQLTXH�RU�UDUH��HYHQ�WKRXJK�
LW�LV�QRW�QHFHVVDULO\�IRXQG�RQ�D�PDMRULW\�RI�VLPLODUO\�VLWXDWHG�SURSHUWLHV� 

,G��DW����������TXRWLQJ�/DZUHQFH������&RQQ��DW��������� 

,Q�D�GHFLVLRQ�ILOHG�ZLWK�1DQWXFNHW¶V�7RZQ�&OHUN�RQ�6HSWHPEHU�����������WKH�³=%$�

'HFLVLRQ´���WKH�=%$�FRQFOXGHG�WKDW�WKH�*UDSHV¶�675V�RI�WKHLU�³0DLQ�+RXVH´�DUH�³D�SHUPLVVLEOH�

DFFHVVRU\�XVH�XQGHU�WKH�1DQWXFNHW�=RQLQJ�%\ODZ�´��,G��DW�����7KH�=%$�KHOG�WKDW�WKRVH�UHQWDOV�

ZHUH�³VXERUGLQDWH�WR�WKH�DV�RI�ULJKW�UHVLGHQWLDO�XVH�RI�WKHLU�SULPDU\�GZHOOLQJ�´�KDYLQJ�FRQVLGHUHG 

WKH�*UDSHV¶�VWURQJ�WLHV�WR�1DQWXFNHW�DQG�WKH�SURSHUW\�LQ�TXHVWLRQ��WKHLU�
UHJXODU�SHUVRQDO�XVH�RI�WKH�SURSHUW\�DV�D�YDFDWLRQ�KRPH�IRU�DV�RI�ULJKW�
UHVLGHQWLDO�XVH��LQFOXGLQJ�RFFXSDQF\�RI�ERWK�WKH�0DLQ�+RXVH�DQG�*DUDJH�
+RXVH�>WKH�RWKHU�UHVLGHQFH�RQ�WKH�*UDSH�3URSHUW\@��DQG�XVH�DQG�RFFXSDQF\�
RI�WKH�SURSHUW\�\HDU�URXQG��WKDW�WKH\�VRPHWLPHV�RFFXS\�WKH�*DUDJH�+RXVH�
DW�WKH�VDPH�WLPH�WKH�0DLQ�+RXVH�LV�EHLQJ�UHQWHG��WKDW�WKH\�GLG�QRW�DFTXLUH�
WKH�SURSHUW\�DV�DQ�LQYHVWPHQW�SURSHUW\�WR�PD[LPL]H�WKH�DPRXQW�RI�PRQH\�
WKH\�HDUQ�IURP�UHQWLQJ�LW��WKDW�WKH\�XVH�WKH�UHYHQXH�IURP�UHQWDOV�IRU�
XSNHHS��PDLQWHQDQFH��DQG�LPSURYHPHQWV�WR�WKH�SURSHUW\��DQG�WKDW�WKH\�GR�
WUHDW�SHULRGV�RI�YDFDQF\�DV�SHULRGV�ZKHQ�WKH�SURSHUW\�LV�DYDLODEOH�IRU�WKHLU�
RZQ�SHUVRQDO�XVH�DV�WKH\�VHH�ILW� 

,G��DW�������7KH�%RDUG�DOVR�FRQFOXGHG�WKDW�675V�³DUH�FXVWRPDULO\�LQFLGHQWDO�WR�DV�RI�ULJKW�

UHVLGHQWLDO�XVH�RI�D�SULPDU\�GZHOOLQJ�LQ�WKH�52+�GLVWULFW�´�WKH�ORFDWLRQ�RI�WKH�*UDSH�DQG�:DUG�

3URSHUWLHV���,G��DW��� 
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0V��:DUG�WLPHO\�DSSHDOHG�WKH�=%$�'HFLVLRQ�XQGHU�*� /� F� ��$���������7KDW�DSSHDO�

IRUPV�&RXQW�, RI�KHU�FRPSODLQW�LQ�WKLV�VHFRQG�:DUG�FDVH���6KH�DOVR�VXHG�WKH�7RZQ�XQGHU�

*� /� F� ���������$��IRU�D�GHFODUDWLRQ�WKDW�WKH�*UDSHV¶�XVH�RI�WKHLU�3URSHUW\�IRU�675V�LV�³QHLWKHU�

VXERUGLQDWH�QRU�FXVWRPDULO\�LQFLGHQWDO�WR�WKH�SHUPLWWHG�SULQFLSDO�XVH�>RI@�D�UHVLGHQFH´�XQGHU�WKH�

%\ODZ��&RXQW�,,�RI�WKH�FRPSODLQW����)LQDOO\��:DUG�VRXJKW�D�ZULW�RI�PDQGDPXV�DJDLQVW�WKH�7RZQ�

XQGHU�*� /� F� ����������&RXQW�,,,�RI�WKH�FRPSODLQW����,Q�WKDW�FODLP��:DUG�DVNHG�IRU�DQ�RUGHU�

GLUHFWLQJ�³WKH�7RZQ�WR�HQIRUFH�WKH�=RQLQJ�%\ODZ�VXFK�WKDW�DQ\�GZHOOLQJ�XQLW�VKRUW�WHUP�UHQWHG�

IRU�PRUH�WLPH�WKDQ�XVHG�IRU�UHVLGHQWLDO�XVH�FDQQRW�EH�GHHPHG�D�SHUPLWWHG�$FFHVVRU\�8VH��EXW�

LQVWHDG�LV�D�SULQFLSDO�XVH�SURKLELWHG�LQ�UHVLGHQWLDO�]RQHV�´ 

7KH�SDUWLHV�DSSHDUHG�IRU�WULDO�RQ�)HEUXDU\���������������$W�WKH�FORVH�RI�0V��:DUG¶V�

HYLGHQFH�WKH�&RXUW�GLVPLVVHG�&RXQW�,,,��:DUG¶V�PDQGDPXV�FODLP���)ROORZLQJ�FORVLQJ�DUJXPHQWV��

WKH�&RXUW�RUGHUHG�WKH�7RZQ�WR�ILOH�FRPSOHWH�YHUVLRQV�RI�ERWK�LWV�RULJLQDO������=RQLQJ�%\ODZ�

�7ULDO�([KLELW������D����� ³XSGDWH´�RU�³UHFRGLILFDWLRQ´�RI�WKDW�%\ODZ��7ULDO�([KLELW������DQG�D�

FRPSLODWLRQ�RI�YDULRXV�%\ODZ�DPHQGPHQWV�DQG�VHOHFWHG�7RZQ�0HHWLQJ�ZDUUDQWV�DIWHU�������WKH�

³$SULO���$SSHQGL[´����7KH�&RXUW�$'0,76�WKH�$SULO���$SSHQGL[�LQWR�HYLGHQFH�DV�7ULDO�([KLELW�

�����:KHQ�WKH\�ILOHG�WKH�$SSHQGL[��WKH�7RZQ�DQG�=%$�PRYHG�WR�UHRSHQ�WKH�WULDO�WR�DOORZ�

WHVWLPRQ\�IURP�WKH�7RZQ¶V�SODQQLQJ�GLUHFWRU��WKH�&RXUW�GHQLHG�WKDW�PRWLRQ� 

7KH�&RXUW�KDV�KHDUG�WKH�SDUWLHV¶�ZLWQHVVHV��UHYLHZHG�WKH�SDUWLHV¶�VWLSXODWLRQV�RI�IDFW�DQG�

WKH�GRFXPHQWV�DGPLWWHG�LQWR�HYLGHQFH��DQG�UHDG�DQG�KHDUG�WKH�DUJXPHQWV�RI�WKH�SDUWLHV��LQFOXGLQJ�

WKRVH�LQ�WKHLU�SRVW�WULDO�VXSSOHPHQWDO�EULHIV����3XUVXDQW�WR�5XOH�����0DVV��5��&LY��3���WKH�&RXUW�

),1'6�WKH�IDFWV�VHW�IRUWK�DERYH�DV�ZHOO�DV�WKRVH�WKDW�IROORZ���7KH�&RXUW�+2/'6�WKDW����������RI�

WKH�FXUUHQW�%\ODZ�GRHV�QRW�DXWKRUL]H�WKH�*UDSHV�WR�UHQW�WKH�0DLQ�+RXVH�IRU�OHVV�WKDQ����GD\V�DW�D�

WLPH��DV�VXFK�UHQWDOV�DUH�QRW�³LQFLGHQWDO´��DV�0D[DQW�DQG�RWKHU�FDVHV�GHILQH�WKDW�WHUP��WR�WKH�

DOORZHG�XVH�RI�³SULPDU\�GZHOOLQJV´�LQ�WKH�52+�GLVWULFW�ZKHQ�WKH�SULPDU\�RZQHU�LV�QRW�LQ�
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UHVLGHQFH���7KH�&RXUW�ZLOO�WKXV�5(9(56(�WKH�=%$�'HFLVLRQ�DQG�5(0$1'�WKH�FDVH�IRU�IXUWKHU�

DFWLRQ�E\�WKH�=%$�RQ�0V��:DUG¶V�UHTXHVW�IRU�]RQLQJ�HQIRUFHPHQW���7KH�&RXUW�DOVR�ZLOO�PDNH�D�

GHFODUDWLRQ��ELQGLQJ�RQ�WKH�7RZQ��FRQFHUQLQJ�WKH�PHDQLQJ�RI�WKH�FXUUHQW�%\ODZ� 

7KH�&RXUW�PDNHV�WKHVH�DGGLWLRQDO�ILQGLQJV� 

7KH������%\ODZ�DQG�9DFDWLRQ�5HQWDOV�3ULRU�WR�1RYHPEHU����� 

1. 6HFWLRQ�,9�RI�WKH������%\ODZ�LQWURGXFHG�WKH�IROORZLQJ�SULQFLSOH�LQWR�1DQWXFNHW¶V�
]RQLQJ�ODZV��³1R�������EXLOGLQJ��VWUXFWXUH�RU�ODQG��RU�SDUW�WKHUHRI�VKDOO�EH�XVHG�IRU�DQ\�SXUSRVH�RU�
in any manner other than for one or more of the uses hereinafter set forth as permitted in the 
district in which such building, structure or land is located, or set forth as permissible by special 
SHUPLW�LQ�VDLG�GLVWULFW�DQG�VR�DXWKRUL]HG�´��Trial Exhibit 10 at 5. 

2. The 1972 Bylaw divided the town LQWR�IRXU�GLVWULFWV��D�³/LPLWHG�8VH��*HQHUDO´�
GLVWULFW��D�³5HVLGHQWLDO´�GLVWULFW��D�³5HVLGHQWLDO��2OG�+LVWRULF´�GLVWULFW �WKH�³52+�'LVWULFW´�, and a 
³5HVLGHQWLDO�&RPPHUFLDO´�GLVWULFW���Id.  In the three latter districts, the 1972 Bylaw permitted as 
RI�ULJKW�³[a]Q\�PXQLFLSDO�XVH´�DQG�³>D@OO�XVHV�SHUPLWWHG�LQ�/LPLWHG�8VH>@�*HQHUDO�GLVWULFW�´��Id. at 
9. 

3. The 1972 Bylaw allowed in the /LPLWHG�8VH�*HQHUDO�'LVWULFW�D�³>V@LQJOH�IDPLO\�
detached dwelling containing one housekeeping unit only, together with accessory buildings not 
FRQWDLQLQJ�D�KRXVHNHHSLQJ�XQLW�´  Id. at 5-6���7KH�%\ODZ�GLGQ¶W�GHILQH�³VLQJOH�IDPLO\´�RU�DQ\�
VLPLODU�SKUDVH���,W�GLGQ¶W�GHILQH�³KRXVHNHHSLQJ�XQLW´�either, EXW�LW�GLG�GHILQH�³'ZHOOLQJ�XQLW�´��
7KDW¶V�³D�URRP�RU�JURXS�RI�URRPV�IRUPLQJ�D�KDELWDEOH�XQLW�IRU�RQH�IDPLO\�ZLWK�IDFLOLWLHV�XVHG�RU�
intended to be used for living, sleeping, cooking, DQG�HDWLQJ�´��Id. at 2.  The Bylaw defined 
³'ZHOOLQJ��GHWDFKHG´�DV�³D�GZHOOLQJ�ZKLFK�LV�GHVLJQHG�WR�EH�DQG�LV�VXEVWDQWLDOO\�VHSDUDWH�IURP�
DQ\�RWKHU�VWUXFWXUH�RU�VWUXFWXUHV�H[FHSW�DFFHVVRU\�EXLOGLQJV�´��Id.  The Bylaw GHILQHG�³'ZHOOLQJ´�
DV�³D�EXLOGLQJ�RU�VWUXFWXUH�XVHG�LQ�ZKROH�RU�LQ�SDUW�IRU�KXPDQ�KDELWDWLRQ�´��Id.  The Bylaw 
GHILQHG�³$FFHVVRU\�%XLOGLQJ´�DV�³D�VWUXFWXUH�GHYRWHG�exclusively to a use accessory to a 
SULQFLSDO�XVH�RI�WKH�ORW�´��Id. 

4. The 1972 %\ODZ�KDG�WZLQ�GHILQLWLRQV�IRU�³$FFHVVRU\�XVH´�DQG�³8VH�DFFHVVRU\´��
ERWK�GHILQHG�WKH�FRQFHSW�DV�³D�XVH�FXVWRPDULO\�LQFLGHQW�WR��DQG�RQ�WKH�VDPH�ORW�DV��D�SULQFLSDO�
XVH�´��Id. at 2, 4.  7KH�%\ODZ�GHILQHG�³8VH��SULQFLSDO´�DV�³WKH�PDLQ�XVH�RI�ODQG�RU�EXLOGLQJV�DV�
distinguished from an accessory use.´  Id. at 4. 

5. 7KH������%\ODZ�DOORZHG�LQ�WKH�WRZQ¶V�5HVLGHQWLDO�&RPPHUFLDO�'LVWULFW�DV�RI�
right (but not in the ROH District) ³>D@OO�XVHV�SHUPLWWHG�LQ�/LPLWHG�8VH�*HQHUDO�'LVWULFWV�DQG�
5HVLGHQWLDO�GLVWULFWV´�SOXV�WKLUWHHQ�RWKHU�XVHV.  Id. at 9.  The latter uses included ³>W@UDQVLHQW�
UHVLGHQWLDO�IDFLOLWLHV��KRWHOV��PRWHOV��JXHVW�KRXVHV��´��Id.  7KH�%\ODZ�GHILQHG�³KRWHOV´�DQG�
³PRWHOV�´�EXW�QRW�³JXHVW�KRXVHV�´��Id. at 3-4. 

6. The 1972 Bylaw defined ³8VH�´��The definition reads in full: ³µUse¶, as a verb, 
shall be construed as if followed by the words µor is intended, arranged, designed, built, altered, 
converted, rented or leased to be used�¶´��Id. at 4 (emphases added). 
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7. Prior to the adoption of the 1972 Bylaw, and continuing through at least 
November 1990, some Nantucket homeowners rented their properties seasonally, primarily in 
July and August.  No one established at trial the extent of such activity prior to November 1990, 
what percentage of Nantucket homeowners engaged in it, or how much time annually such 
homeowners rented their properties.  TKH�&RXUW�FUHGLWV�:LOOLDP�/LGGOH¶V�WHVWLPRQ\�WKDW�EHIRUH�
the mid-1990s, substantially fewer owners rented their homes to vacationers as compared to the 
last several years.  The pre-November 1990 rentals also were primarily one month or longer in 
duration.  One or two-week rentals wereQ¶W�UDUH��EXW�WKH\�also ZHUHQ¶W common.2 

Vacation Rentals 1990-2015 and the 1991 Bylaw 

8. The original 1991 Zoning Bylaw, effective November 13, 1990, replaced in ³its 
HQWLUHW\´�WKH�1972 Bylaw.  Trial Exhibit 11 DW�����7KH�QHZ�%\ODZ�SURYLGHG�WKDW�³>D@OO�XVHV�������
existing at the effective date . . . and lawfully conforming under the [prior] Bylaw shall thereafter 
be deemed lawfully conforming under the 1991 Zoning [Bylaw], but only to the extent such uses 
and strXFWXUHV�FRQWLQXH�ZLWKRXW�VXEVWDQWLDO�FKDQJH�ZLWK�UHVSHFW�WR�]RQLQJ�UHTXLUHPHQWV�´��Id.; see 
also § 139-33.A (detailed pre-existing non-conforming use provision). 

9. The original 1991 Zoning Bylaw divided Nantucket into fifteen districts, 
including WZR�³RYHUOD\´�GLVWULFWV���Id. at 14.  The Bylaw still had, however, a ROH District.  Id.  
The Grape and Ward Properties are in that district. 

10. 7KH�RULJLQDO������=RQLQJ�%\ODZ�UHYLVHG�WKH������%\ODZ¶V�GHILQLWLRQ�RI�³8VH��
3ULQFLSDO´��VHH�Finding # 4����7KH������%\ODZ�GHILQHV�WKH�WHUP�DV�³>D@�XVH�ZKLFK�LV�H[SUHVVO\�
permitted by this zoning bylaw (other than as an accessory use), either with a special permit or 
ZLWKRXW�QHHG�RI�RQH�´  Trial Exhibit 11 at 13. 

11. Under § 139-7.A of the original 1991 Zoning Bylaw, the permitted housing-
related uses in the ROH DLVWULFW�ZHUH�³>R@QH�VLQJOH-IDPLO\�GZHOOLQJ´��³>R@QH�GHWDFKHG�EXLOGLQJ�
FRQVWLWXWLQJ�D�VHFRQGDU\�GZHOOLQJ�´�SURYLGHG�LW�PHW�HLJKW�FRQGLWLRQV��DQG�D�³VHFRQGDU\�GZHOOLQJ�
DWWDFKHG�WR�D�SULQFLSDO�GZHOOLQJ�´�SURYLGHG�LW�PHW�VL[�FRQGLWLRQV���6HFWLRQ����-7.C of the Bylaw 
DOVR�DOORZHG�DV�RI�ULJKW�³Accessory apartments.´��(More on that in Finding #16 below.)  The 
Bylaw didQ¶W allow in the ROH District ³WUDQVLHQW�UHVLGHQWLDO�IDFLOLWLHV,´ which the Bylaw 
GHILQHG�DV�³>K@RWHOV��PRWHOV��LQQV��rooming, lodging or guest houses; and time-sharing or time-
interval-ownership dwelling unit or dwelling, dwelling units or dwellings.´3 

 
 

2� 7KH�SDUWLHV�VXEPLWWHG�VFDQW�LVODQG�ZLGH�GHPRJUDSKLF�LQIRUPDWLRQ�UHJDUGLQJ�VHDVRQDO�UHQWDOV���,QVWHDG��WKH�
IDFWV�FRQFHUQLQJ�UHQWDOV�SULRU�WR������FDPH�IURP�WKH�WHVWLPRQ\�RI�UHQWDO�DJHQWV�RU�SHUVRQV�ZKR�WKHPVHOYHV�KDG�
UHQWHG�VHDVRQDOO\��QRQH�RI�WKHP�SUHVHQWHG�GDWD�FRQFHUQLQJ�1DQWXFNHW¶V�SRSXODWLRQ�DV�D�ZKROH�� 

3� ,Q�������1DQWXFNHW¶V�7RZQ�0HHWLQJ�FROODSVHG�WKLV�GHILQLWLRQ¶V�FRQFHSW�RI�³KRWHOV��PRWHOV��DQG�
LQQV´�LQWR�D�GHILQLWLRQ�RI�³KRWHO´��GHILQHG�DV�³>D@�EXLOGLQJ�RU�EXLOGLQJV�RQ�D�ORW�FRQWDLQLQJ�D�FRPPHUFLDO�
NLWFKHQ�DQG�UHQWDO�VOHHSLQJ�XQLWV�ZLWKRXW�UHVSHFWLYH�NLWFKHQV��SULPDULO\�WKH�WHPSRUDU\�DERGH�RI�SHUVRQV�ZKR�
KDYH�D�SHUPDQHQW�UHVLGHQFH�HOVHZKHUH´��DQG�UHSODFHG�WKH�ODVW�SKUDVH�RI�WKH�GHILQLWLRQ�ZLWK�³WLPH�VKDULQJ�RU�
WLPH�LQWHUYDO�RZQHUVKLS�GZHOOLQJ�XQLW�V��´��7ULDO�([KLELW����DW�������� 
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12. Section 139-2.A of the original �����=RQLQJ�%\ODZ�GHILQHG�³GZHOOLQJ´�DV�³>D@�
EXLOGLQJ�XVHG��RU�WR�EH�XVHG��IRU�KDELWDWLRQ��FRQWDLQLQJ�VDQLWDWLRQ�IDFLOLWLHV�´��,W�GHILQHG�³GZHOOLQJ�
XQLW´�DV�³>D@�URRP�RU�HQFORVHG�IORRU�VSDFH�XVHG��RU�WR�EH�XVHG��DV�D�KDELWDEOH�XQLW�IRU�RQH�����
IDPLO\�RU�KRXVHKROG��ZLWK�IDFLOLWLHV�IRU�VOHHSLQJ��FRRNLQJ�DQG�VDQLWDWLRQ�´��Following the receipt 
of objections from the Attorney General, the Bylaw GHILQHG�³IDPLO\´�DV�³[o]ne (1) or more 
persons occupying a dwelling unit and living as a single, nonprofit housekeeping unit,´�and 
GHILQHG�³KRXVHKROG´�DV�³>R@QH�RU�PRUH�SHUVRQV�RFFXS\LQJ�WKH�SUHPLVHV�DQG�OLYLQJ�WRJHWKHU�DV�D�
VLQJOH�KRXVHNHHSLQJ�XQLW�´ 

13. Section 139-2.A of the original �����=RQLQJ�%\ODZ�GHILQHG�³ORGJLQJ��URRPLQJ�RU�
JXHVW�KRXVH´�DV�³>D@�EXLOGLQJ�RU�EXLOGLQJV�RQ�D�ORW�LQ�ZKLFK�ORGJLQJV�DUH�OHW�WR�ILYH�����RU�PRUH�
persons not within the second degree of kindred to a resident owner or manager, or containing 
four (4) or more rental sleeping units without respective kitchens, and not having a commercial 
NLWFKHQ�´��,Q�������1DQWXFNHW¶V�7RZQ�0HHWLQJ�UHYLVHG�WKH�GHILQLWLRQ�WR�UHDG�³>D@�EXLOGLQJ�RU�
buildings on a lot containing rental sleeping units without respective kitchens, and not having a 
commercial kitchen, primarily the temporary abode of persons who have a permanent residence 
HOVHZKHUH�´  Trial Exhibit 12 at 25. 

14. Like the 1972 Bylaw, § 139-2.A of the original 1991 Zoning Bylaw provided that 
³8VHG�������>a]s a verb��VKDOO�EH�FRQVWUXHG�DV�LI�IROORZHG�E\�WKH�ZRUGV�µRU�LV�LQWHQGHG��DUUDQJHG��
designed, built, altered, converted, rented or leased to be used.¶´���(PSKDVHV�DGGHG�� 

15. Like the 1972 Bylaw, § 139-2.A of the original 1991 Zoning Bylaw defined 
³DFFHVVRU\�XVHV´�DV�³>V@HSDUDWH�VWUXFWXUHV��EXLOGLQJV�RU�XVHV�ZKLFK�DUH�VXERUGLQDWH�DQG�
FXVWRPDULO\�LQFLGHQWDO�WR�D�SULQFLSDO�VWUXFWXUH��EXLOGLQJ�RU�XVH�ORFDWHG�RQ�WKH�VDPH�ORW�´��%XW the 
1991 Bylaw introduced a limitation on the prior definition��³Accessory uses shall not be 
construed to include a building or structure used in whole or in part for human habitation.´��
(Bold in original, italics added.)  Nevertheless, the original 1991 Zoning Bylaw contained a 
separate provision not found in the 1972 Bylaw, § 139-����³$FFHVVRU\�8VHV�´��,W�VWDWHG� 

,Q�DGGLWLRQ�WR�WKH�SULQFLSDO�EXLOGLQJV��VWUXFWXUHV�RU�XVHV�SHUPLWWHG�LQ�D�
GLVWULFW��WKHUH�VKDOO�EH�DOORZHG�LQ�WKDW�GLVWULFW��DV�DFFHVVRU\�XVHV��VXFK�
DFWLYLWLHV�DV�DUH�VXERUGLQDWH�DQG�FXVWRPDULO\�LQFLGHQW�WR�VXFK�SHUPLWWHG�
XVHV� 

16. Section 139-7.C of the original 1991 Zoning Bylaw introduced a new allowable 
use in the ROH District��WKDW�RI�DQ�³AFFHVVRU\�DSDUWPHQW�´  Section 139-��&¶V aim was 

WR�SURYLGH�DQ�RZQHU�RI�DQ�H[LVWLQJ�RU�SURSRVHG�VLQJOH�IDPLO\�GZHOOLQJ�WKH�
RSSRUWXQLW\�WR�LQVWDOO�RQH�����\HDU�URXQG�DFFHVVRU\�DSDUWPHQW�XQLW�ZLWKLQ�
WKH�H[WHULRU�ZDOOV�RI�KLV�RU�KHU�KRPH��LQ�OLHX�RI�DQ\�VHFRQGDU\�GZHOOLQJ�RU�
RWKHU�GZHOOLQJ�XQLW�RQ�WKH�SURSHUW\��SURYLGHG�WKDW�WKH�RZQHU�LV�ZLOOLQJ�WR�
OLPLW�WKH�XQLW�WR�\HDU�URXQG�RFFXSDQF\� 

,G��DW���������&������6HFWLRQ�������&�UHVWULFWHG�WKH�VL]H��LQWHULRU�DQG�H[WHULRU�GHVLJQ��RZQHUVKLS��
DQG�RFFXSDQF\�RI�WKH�DSDUWPHQW�DQG�UHTXLUHG�WKH�RZQHU�WR�SURYLGH�RQH�DGGLWLRQDO�SDUNLQJ�VSDFH�
IRU�LW� 
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17. ,Q�������1DQWXFNHW¶V�7RZQ�0HHWLQJ�DPHQGHG�the Bylaw to define ³DFFHVVRU\�
DSDUWPHQW�´�described as ³>D@�GZHOOLQJ�XQLW�located within an owner-occupied detached single-
IDPLO\�GZHOOLQJ�XQLW´�DQG�meeting similar requirements as those mentioned in Finding #16.  See 
Trial Exhibit 12 at 14.  The 2009 amendment expressly required the owner, however, to  

>H@[HFXWH�DQG�UHFRUG�DJDLQVW�WKH�GHHG�WR�VDLG�SURSHUW\�D�UHVWULFWLRQ��
UXQQLQJ�ZLWK�WKH�ODQG�DQG�LQ�IDYRU�RI�WKH�7RZQ�RI�1DQWXFNHW��WR�WKH�HIIHFW�
WKDW�RFFXSDQF\�RI�WKH�DFFHVVRU\�DSDUWPHQW�VKDOO�EH�OLPLWHG�WR�QDWXUDO�
SHUVRQV�GRPLFLOHG�LQ�WKH�7RZQ�RI�1DQWXFNHW�\HDU�URXQG�DQG�WKDW�WKH�
GZHOOLQJ�PD\�QRW�EH�RIIHUHG�IRU�QRU�XVHG�IRU�VHDVRQDO�RFFXSDQF\��DQG�WKH�
RZQHU�VKDOO�ILOH�ZLWK�WKH�7RZQ��SULRU�WR�LVVXDQFH�RI�DQ�RFFXSDQF\�SHUPLW�
DQG�ZLWKLQ��� GD\V�RI�DQ\�FKDQJH�LQ�RZQHUVKLS�RI�WKH�SUHPLVHV��DQ�
DIILGDYLW�������DWWHVWLQJ�WR�WKH�IDFW�WKDW�RFFXSDQF\�RI�WKH�DFFHVVRU\�DSDUWPHQW�
LV�DQG�ZLOO�EH�OLPLWHG�WR�QDWXUDO�SHUVRQV�GRPLFLOHG�LQ�WKH�7RZQ�RI�
1DQWXFNHW�\HDU�URXQG�DQG�WKDW�WKH�GZHOOLQJV�ZLOO�QRW�EH�RIIHUHG�IRU�QRU�
XVHG�IRU�VHDVRQDO�RFFXSDQF\���7KH�DIILGDYLW�VKDOO�EH�UHQHZHG�E\�WKH�RZQHU�
RI�WKH�SUHPLVHV�HYHU\�WKUHH�\HDUV�DV�D�FRQGLWLRQ�IRU�UHWDLQLQJ�DQ�RFFXSDQF\�
SHUPLW�IRU�WKH�DFFHVVRU\�DSDUWPHQW� 

,G��DW�����HPSKDVHV�DGGHG�� 

18. Town Meeting also amended in 2009 WKH�%\ODZ¶V�SURYLVLRQV�regarding allowed 
uses in the ROH District.  Those XVHV�ZHUH�QRZ�FDOOHG�³SULPDU\�GZHOOLQJ�´�³VHFRQGDU\�
GZHOOLQJ�´ ³DFFHVVRU\�GZHOOLQJ,´ DQG�³JDUDJH�DSDUWPHQW�´ 

19. Starting in 2009, tKH�%\ODZ�GHILQHG�WKH�WHUP�³SULPDU\�GZHOOLQJ´��ZKLFK�UHSODFHG�
the previous %\ODZ¶V�WHUP, ³GZHOOLQJ´��DV�³>D@�GHWDFKHG�VLQJOH-family dwelling unit or the 
portion of a structure that contains a single dwelling unit.  A primary dwelling may contain an 
DWWDFKHG�JDUDJH�´��Id. at 28. 

20. The stated principal purpose of the 2009 %\ODZ¶V�³VHFRQGDU\�GZHOOLQJ´�SURYLVLRQ�
(the Bylaw now defined that term, and embedded within it several requirements and 
qualifications) was 

WR�FUHDWH�KRXVLQJ�RSSRUWXQLWLHV�WKURXJK�WKH�SURYLVLRQ�RI�DIIRUGDEOH�UHQWDO�
KRXVLQJ�IRU�\HDU�URXQG�UHVLGHQWV�������ZKLOH�DIIRUGLQJ�WKH�RZQHU�RI�WKH�
SULPDU\�UHVLGHQFH�ZLWK�WKH�RSSRUWXQLW\�WR�JHQHUDWH�VXSSOHPHQWDO�LQFRPH���
7KH�LQWHQW�RI�WKLV�SURYLVLRQ�LV�DOVR�WKDW�RQH�RI�WKH�WZR�GZHOOLQJV�EH�
GHVLJQDWHG�DQG�FRQVWUXFWHG�DW�VXFK�D�VFDOH�DQG�EXON�VR�DV�WR�EH�FOHDUO\�
VXERUGLQDWH�LQ�ERWK�XVH�DQG�DSSHDUDQFH� 

Id. at 29-30. 

21. :KLOH�WKH������7RZQ�0HHWLQJ�DGRSWHG�D�GHILQLWLRQ�RI�³DFFHVVRU\�DSDUWPHQW´��VHH�
Finding #17 above), it GLGQ¶W�GHILQH�WKH�WHUP�³DFFHVVRU\�GZHOOLQJ�´�� 

22. $V�RI�������D�³JDUDJH�DSDUWPHQW´�ZDV�D�³GZHOOLQJ�XQLW�ORFDWHG�ZLWKLQ�D�UHVLGHQWLDO�
RU�FRPPHUFLDO�JDUDJH´�meeting certain size, access, and ownership requirements.  See id. at 22-
23. 
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23. 7KH�RULJLQDO������=RQLQJ�%\ODZ�LQWURGXFHG�OLPLWV�RQ�WKH�³UDWH�RI�GHYHORSPHQW�´�
via its § 139-24.A.  Of chief interest to this case is § 139-24.A(3)(a), which states: (emphasis 
added): 

7KH�SURYLVLRQV�RI�WKLV�6HFWLRQ�������$�VKDOO�QRW�DSSO\�WR�D�EXLOGLQJ�
SHUPLW�IRU�D�VLQJOH��RU�WZR�IDPLO\�GZHOOLQJ�LI�LVVXHG�WR�D�QDWXUDO�SHUVRQ�
ZKR�LV�RU�DERXW�WR�EHFRPH�GRPLFLOHG�LQ�1DQWXFNHW�LI� 

>�@��WKDW�SHUVRQ�H[HFXWHV�D�FRYHQDQW�UXQQLQJ�ZLWK�WKH�ODQG�DQG�LQ�IDYRU�
RI�WKH�7RZQ�IRU�D�SHULRG�RI�ILYH�����\HDUV�VWDUWLQJ�RQ�WKH�GDWH�RI�
LVVXDQFH�RI�DQ�RFFXSDQF\�SHUPLW�IRU�WKH�GZHOOLQJ� 

>�@��7KH�FRYHQDQW�VKDOO�SURYLGH�WKDW�WKH�GZHOOLQJ�VKDOO�EH�XVHG�RQO\�DV�
WKH�\HDU�URXQG�UHVLGHQFH�RI�D�1DQWXFNHW�UHVLGHQW�DQG�QRW�RIIHUHG�
IRU�VHDVRQDO�UHQWDO�VR�ORQJ�DV�WKH�FRYHQDQW�LV�LQ�HIIHFW������� 

6HFWLRQ��������$�H[SLUHG�LQ��������6HH�7ULDO�([�����DW�����Q���� 

24. In the years immediately following adoption of the 1991 Zoning Bylaw, vacation-
rental practices on Nantucket didQ¶W change much from the situation described in Finding #7.  
Eighty percent of vacation rentals exceeded two weeks.  Weekend rentals were unusual.  Most 
rentals occurred during the late--XQH�WKURXJK�$XJXVW�³KLJK�VHDVRQ�´ 

25. Vacation-rental practices shifted in the early 2000s.  Witnesses identified three 
things that propelled the change.  )LUVW��³IDVW�IHUU\´�VHUYLFH�was introduced to Nantucket in 
1995 and grew thereafter.  It dramatically cut travel time to the island IRU�WKRVH�ZKR�GLGQ¶W�RZQ�
an airplane or were unwilling to pay for air travel.  Faster affordable transportation increased 
visitor interest in the island as a short-term destination.  Second, opportunities for Nantucket 
property owners to reach vacationers improved in the late 1990s and 2000s.  Established brokers 
and new broker entrants started catering more to the shorter-term rental market.  Internet booking 
platforms further increased the visibility of properties offered for rent and the ease of arranging 
rentals.  Third, responding to increased demand, more Nantucket property owners ± even those 
in neighborhoods traditionally attractive only to year-round residents ± began offering their 
residences for vacation rentals, and not just during the high season. 

26. %HWZHHQ�WKH�7RZQ¶V������DQG���15 fiscal years, the number of residential parcels 
on Nantucket subject to real-estate tax assessments grew from 9,486 to 10,600, a 12% increase.  
Of those parcels, between 19.18% (in 2002) and 21.91% (in 2011) were owned by persons who 
had applied and qualified for a tax exemption for year-round residents.  The parties stipulate that 
the remaining residences were vacation homes that were vacant for much of the year.  

7KH������=RQLQJ�%\ODZ�$PHQGPHQWV�DQG�6XEVHTXHQW�9DFDWLRQ�5HQWDOV 

27. ,Q�������1DQWXFNHW¶V�7RZQ�0HHWLQJ�PDGH�VHYHUDO�FKDQJHV�WR�WKH�%\ODZ���,Q�WKH�
order in which they appear earlier in this decision: 

x 7RZQ�0HHWLQJ�DOORZHG�³URRPLQJ��ORGJLQJ��DQG�JXHVW�KRXVHV´�LQ�WKH�52+�
District by special permit.  (Contrast with Finding #11 above.) 
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x 7RZQ�0HHWLQJ�HOLPLQDWHG�WKH�GHILQLWLRQ�RI�³8VHG�´�DQG�ZLWK�LW�LWV�³UHQWHG�RU�
OHDVHG�WR�EH�XVHG´�ODQJXDJH��VHH�Finding #14). 

x 7RZQ�0HHWLQJ�GURSSHG�IURP�WKH�GHILQLWLRQ�RI�³DFFHVVRU\�XVH´�LWV�ILQDO�
VHQWHQFH��³$FFHVVRU\�XVHV�VKDOO�QRW�EH�FRQVWUXHG�WR�LQFOXGH�D�EXLOGLQJ�RU�
VWUXFWXUH�XVHG�LQ�ZKROH�RU�LQ�SDUW�IRU�KXPDQ�KDELWDWLRQ�´��6HH�Finding #15; 
Trial Exhibit 12 at 265.  Section 139-����³$FFHVVRU\�8VHV�´�UHPDLQHG�
unamended. 

x Town Meeting changed the term ³DFFHVVRU\�DSDUWPHQW´�WR�³DFFHVVRU\�
GZHOOLQJ�´��6HH�Findings ##16-18, 21; Trial Exhibit 12 at 264-265. 

7RZQ�0HHWLQJ�DOVR�DGGHG�D�GHILQLWLRQ�RI�³RZQHU�RFFXSLHG´�WR�WKH�%\ODZ� 

7KH�SULPDU\�UHVLGHQFH��RU�WHPSRUDU\��VHDVRQDO��UHVLGHQFH��RI�D�SHUVRQ�V��
RU�WKH�LQGLYLGXDO�EHQHILFLDULHV�RI�D�OHJDO�HQWLW\�WKDW�KROGV�WLWOH�WR�WKH�
SURSHUW\��ZKHUH�VXFK�SHUVRQV�DUH�SK\VLFDOO\�SUHVHQW�DQG�OLYLQJ�ZLWKLQ�
GZHOOLQJ�XQLWV�RQ�VDLG�SURSHUW\�IRU�DW�OHDVW�WKUHH�PRQWKV�HDFK�FDOHQGDU�
\HDU���3URSHUWLHV�RZQHG�E\�FRUSRUDWLRQV�DQG�WKH�OLNH��WLPH�VKDULQJ�LQWHUYDO�
GZHOOLQJ�XQLWV��RU�ZKHUH�DOO�XQLWV�DUH�PDGH�DYDLODEOH�IRU�UHQW�GR�QRW�TXDOLI\�
DV�RZQHU�RFFXSLHG�� 

,G��DW�������7KH�DPHQGHG������%\ODZ¶V�GHILQLWLRQ�RI�³DFFHVVRU\�GZHOOLQJ´�HPSOR\V�WKH�WHUP�
³RZQHU�RFFXSLHG�´��,G��DW��������� 

28. The Grapes bought their Property two years later.  It has two structures, the Main 
House and the Garage House.  Between 2017 and 2021, the Grapes occupied the Main House 
40 to 55 days per year; all other times that they occupied the Property, they stayed in the Garage 
House.  �7KH\¶YH�QHYHU�RFFXSLHG�WKH�0DLQ�+RXVH�ZKHQ�LW¶V�EHHQ�UHQWHG����They rented the Main 
House 90 to 111 days annually between 2017 and 2021.  Those rentals ranged between five and 
fourteen consecutive days.  In 2024, the Grapes rented the Main House for 74 nights.  They 
stayed at the Property 82 nights, mostly in the Garage House.  :LWK�RQH�H[FHSWLRQ��WKH�*UDSHV¶�
renters have been families.  Renters use the Main House for sleeping, cooking, and sanitation, 
DQG�QRW�IRU�WKH�UHQWHUV¶�RZQ�FRPPHUFLDO�SXUSRVHV� 

29. Between 2017 and 2021, the Grape Property was vacant between 214 and 
228 days per year.  The Grapes have on-island caretakers to look after the Property during those 
times.  While the Grapes continuously advertise the Property for rent, they determine when they 
ZLOO��RU�ZRQ¶W��UHQW�WKH�3URSHUW\. 

30. Ms. Ward offered no new evidence at trial in this case concerning the effects of 
WKH�*UDSHV¶�UHQWDOV���6KH�UHOLHG�LQVWHDG�RQ�Ward I¶V findings that, during times when the Grapes 
rented their property, Ward heard more noise at her residence and that it ZDV�³VXEMHFWHG�������WR�
LQFUHDVHG�QLJKWWLPH�OLJKW�´��7ULDO�([KLELW�� at 7. 

31. In 2023, Town Meeting amended § 139-���RI�WKH�%\ODZ��³$FFHVVRU\�8VHV�´��$V�
amended, § 139-15 reads (amended language in italics): ³,Q�DGGLWLRQ�WR�WKH�SULQFLSDO�EXLOGLQJV��
structures or uses permitted in a district, there shall be allowed in that district, as accessory uses, 
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such activities as are subordinate and customarily incident to such permitted uses including, but 
not limited to, the rental of rooms within an owner-occupied dwelling unit�´  Trial Exhibit 12 at 
469.  7KLV�GHFLVLRQ�ZLOO�UHIHU�WR�WKH�LWDOLFL]HG�ODQJXDJH�DV�WKH�³�����$PHQGPHQW�´ 

32. %HWZHHQ�WKH�7RZQ¶V���15 and 2025 fiscal years, the number of residential parcels 
on Nantucket subject to real-estate tax assessments grew by 354 parcels to 10,954, representing a 
16% increase over 2002.  The percentage of year-round versus vacation residences remained 
steady; in 2025, owners of �������RI�WKH�7RZQ¶V�UHVLGHQWLDO�SDUFHOV�received the year-round-
resident tax exemption.  

33. A June 2023 study prepared by the UMass Donahue Institute analyzed vacation 
leases brokered by the Nantucket Association of Real Estate Brokers �³1$5(%´�.  The study 
reported 3,738 brokered leases in 2019, 3,647 in 2020, 4,766 in 2021, and 4,345 in 2022.  
1$5(%¶V�numbers doQ¶W include rentals arranged through online vacation-booking platforms 
such as Airbnb or VRBO.  The majority (11,791) of the 16,496 NAREB leases were for terms in 
July and August; 2,462 were in June, 1,389 were in September, and the rest were scattered over 
other times of the year.  Sixty percent of the NAREB leases were for terms of seven days or less.  
Twenty-six percent were for two weeks.  During the 2019-2022 study period, between 92% and 
96% of the NAREB OHDVHV�ZHUH�³VKRUW-WHUP�UHQWDOV´�DV�GHILQHG�XQGHU�1DQWXFNHW¶V�JHQHUDO�
bylaws, meaning less than 32 days long. 

34. In the fall of 2019, the Massachusetts Department of Revenue began publishing 
GDWD�FROOHFWHG�E\�LWV�3XEOLF�5HJLVWU\�RI�/RGJLQJ�2SHUDWRUV��VRPHWLPHV�FDOOHG�WKH�³675�
5HJLVWU\�´��$�ZRUNLQJ�JURXS�FRPPLVVLRQHG�E\�1DQWXFNHW¶V�7RZQ�0HHWLQJ�DQDO\]HG�WKDW�GDWD�
and FRQFOXGHG�WKDW�LQ�WKH�IDOO�RI�������WKHUH�ZHUH�MXVW�VKRUW�RI�����1DQWXFNHW�³ZKROH-KRPH´�VLWHV�
(as opposed to sites offering only private rooms) that had registered with the STR Registry.  By 
March 2023, that number had grown to 2,460 sites. 

�� 

7KH�SDUWLHV�IUDPH�WKH�LVVXH�LQ�WKLV�FDVH�DV�ZKHWKHU�WKH�FXUUHQW�%\ODZ�DOORZV�675V�DV�DQ�

³DFFHVVRU\�XVH´�RI�WKH�*UDSH�3URSHUW\���6HFWLRQ��������RI�WKH�%\ODZ�FXUUHQWO\�SURYLGHV�

����� $PHQGPHQW�LWDOLFL]HG���³,Q�DGGLWLRQ�WR�WKH�SULQFLSDO�EXLOGLQJV��VWUXFWXUHV�RU�XVHV�SHUPLWWHG�

LQ�D�GLVWULFW��WKHUH�VKDOO�EH�DOORZHG�LQ�WKDW�GLVWULFW��DV�DFFHVVRU\�XVHV��VXFK�DFWLYLWLHV�DV�DUH�

VXERUGLQDWH�DQG�FXVWRPDULO\�LQFLGHQW�WR�VXFK�SHUPLWWHG�XVHV�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��WKH�

UHQWDO�RI�URRPV�ZLWKLQ�DQ�RZQHU�RFFXSLHG�GZHOOLQJ�XQLW�´��7KH�=%$�GLGQ¶W�UHVW�LWV�'HFLVLRQ�

DSSURYLQJ�WKH�*UDSHV¶�675V�RQ�WKH����� $PHQGPHQW��QRU�KDYH�WKH�*UDSHV�FODLPHG�WKDW�WKH\�

TXDOLI\�IRU�LWV�SURWHFWLRQV���7KH�%\ODZ�WKXV�DOORZV�WKH�*UDSHV¶�675V�DV�DQ�DFFHVVRU\�XVH�RQO\�LI��

DV�WKH�UHPDLQGHU�RI�� �������SXWV�LW��VXFK�DFWLYLWLHV�DUH�³VXERUGLQDWH�DQG�FXVWRPDULO\�LQFLGHQW´�WR�
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WKH�SHUPLWWHG�XVHV�RI�WKH�*UDSH�3URSHUW\���$V�QRWHG�HDUOLHU��E\�WKH�WLPH�1DQWXFNHW¶V�7RZQ�

0HHWLQJ�DGRSWHG�WKDW�WHVW�IRU�DFFHVVRU\�XVHV��0D[DQW�ZDV�WZHQW\�\HDUV�ROG���7KH�WHUPV�

³VXERUGLQDWH�´�³LQFLGHQWDO�´�DQG�³FXVWRPDU\´�WKXV�KDG�WKHQ��DQG�VWLOO�KDYH�QRZ��MXGLFLDOO\�VHWWOHG�

PHDQLQJV��WKLV�&RXUW�PXVW�XVH�WKRVH�LQWHUSUHWDWLRQV�LQ�GHWHUPLQLQJ�ZKHWKHU�WKH�=%$�'HFLVLRQ¶V�

FRUUHFW� 

7KH�&RXUW�EHJLQV�ZLWK�³VXERUGLQDWH�´��7KH�SDUWLHV�FLWH�DSSURYLQJO\�+DXHU�Y��&DVSHU��

�� /&5�������������������7KHUH�-XGJH�*URVVPDQ�UHOLHG�RQ�WKH�GHILQLWLRQ�RI�³VXERUGLQDWH´�IRXQG�

LQ�%ODFN¶V�/DZ�'LFWLRQDU\��������WK�HG���������³3ODFHG�LQ�RU�EHORQJLQJ�WR�D�ORZHU�UDQN��FODVV��RU�

SRVLWLRQ�´��&RXUWV�RIWHQ�GHWHUPLQH�WKH�³VXERUGLQDWH´�LVVXH�PDWKHPDWLFDOO\���6HH��IRU�H[DPSOH��

&XQKD�Y��&LW\�RI�1HZ�%HGIRUG�����0DVV��$SS��&W�����������������������SURSHUW\¶V�XVH�DV�D�KRPH�

RIILFH�³IRXU�WR�ILYH�KRXUV�SHU�ZHHN´�ZDV�VXERUGLQDWH�WR�LWV�XVH�DV�UHVLGHQFH�³WZR�QLJKWV�SHU�ZHHN�

IRU�DERXW�WKLUW\�ZHHNV´����7KH�³PDWKHPDWLFDO´�IDFWV�IRXQG�E\�WKLV�&RXUW�VXSSRUW�D�FRQFOXVLRQ�WKDW�

WKH�*UDSHV¶�675V�ZHUH�VXERUGLQDWH�WR�WKH�*UDSHV¶�SULQFLSDO�XVH�RI�WKHLU�3URSHUW\��WKH�*UDSHV�

HLWKHU�RFFXSLHG�WKH�3URSHUW\�WKHPVHOYHV�RU�FKRVH�WR�OHDYH�WKH�3URSHUW\�YDFDQW�PRUH�QLJKWV�WKDQ�

WKH\�UHQWHG�LW���2Q�1DQWXFNHW��OHDYLQJ�RQH¶V�KRPH�YDFDQW�LV�D�³UHVLGHQWLDO´�XVH�XQGHU�WKH�%\ODZ���

6HH�%\ODZ�DW���������$��³GZHOOLQJ´�GHILQHG�DV�D�³URRP�RU�HQFORVHG�IORRU�VSDFH�XVHG��RU�WR�EH�

XVHG��DV�D�KDELWDEOH�XQLW�IRU�RQH�����IDPLO\�RU�KRXVHKROG��ZLWK�IDFLOLWLHV�IRU�VOHHSLQJ��FRRNLQJ�DQG�

VDQLWDWLRQ´���HPSKDVLV�DGGHG�� 

0V��:DUG�FRUUHFWO\�SRLQWV�RXW�WKDW�QXPEHUV�FDQ�EH�GHFHLYLQJ���)RU�WKDW�UHDVRQ��0D[DQW�

LWVHOI�KROGV�WKDW�³VXERUGLQDWH´�LQFOXGHV�ZLWKLQ�LW�WKH�QRWLRQ�WKDW�WKH�FODLPHG�DFFHVVRU\�XVH�PXVW�

EH�³µPLQRU�LQ�VLJQLILFDQFH�¶´��0D[DQW����� 0DVV��DW������TXRWLQJ�/DZUHQFH������&RQQ��DW�������$�

FODLPHG�DFFHVVRU\�XVH�PD\�ORVH�LWV�³VXERUGLQDWH´�VWDWXV�LI�LWV�LPSDFWV�DUH�VLJQLILFDQW���6HH��IRU�

H[DPSOH��+HQU\�Y��%RDUG�RI�$SSHDOV�RI�'XQVWDEOH����� 0DVV� �����������������WKUHH�\HDU�SURMHFW�

WR�H[FDYDWH�DQG�UHPRYH���������FXELF�\DUGV�RI�JUDYHO��LQ�DGYDQFH�RI�ORQJ�WHUP�SULPDU\�XVH�RI�



 
 

14 
 

SURSHUW\�IRU�DJULFXOWXUH��QRW�³PLQRU´����7KH�&RXUW�UHFHLYHG�LQVXIILFLHQW�HYLGHQFH�DW�WULDO�RI�WKLV�

FDVH��KRZHYHU��WR�FRQFOXGH�WKDW�WKH�*UDSHV¶�675V�KDYH�VXFK�HIIHFWV���$W�SDJHV�����RI�KHU�SUHWULDO�

EULHI��:DUG�DUJXHV�WKDW�:DUG�,�KHOG�WKDW�WKH�*UDSHV¶�675V�KDUPHG�KHU���7KDW�FRQWHQWLRQ¶V�

LQFRUUHFW���:DUG�,�FRQFOXGHG�RQO\�WKDW�:DUG¶V�HYLGHQFH�RI�KDUPV�IURP�QRLVH�DQG�OLJKW�ZDV�

VXIILFLHQWO\�³TXDQWLWDWLYH´�DQG�³TXDOLWDWLYH´�WR�SUHVHUYH�KHU�VWDQGLQJ�XQGHU�F����$��������WR�

DSSHDO�WKH�=%$¶V�ILUVW�GHFLVLRQ�LQ�IDYRU�RI�WKH�*UDSHV���6HH�:DUG�,�����/&5�DW������³7KH�&RXUW�

WKXV�KROGV�WKDW�0V��:DUG�KDV�SURYLGHG�FUHGLEOH�HYLGHQFH�XQGHU�%XWOHU�>Y��&LW\�RI�:DOWKDP��

�� 0DVV��$SS��&W������������@�WKDW�UHQWLQJ�WKH�*UDSH�3URSHUW\�UHVXOWV�LQ�KDUPIXO�QRLVH�DQG�

OLJKW�´����:DUG�,�TXRWHV�%XWOHU¶V�DGPRQLWLRQ�WKDW�RQFH�D�FRXUW�GHWHUPLQHV�WKDW�D�SODLQWLII¶V�

VWDQGLQJ�HYLGHQFH�³µLV�ERWK�TXDQWLWDWLYHO\�DQG�TXDOLWDWLYHO\�VXIILFLHQW��������WKH�SODLQWLII�KDV�

HVWDEOLVKHG�VWDQGLQJ�DQG�WKH�LQTXLU\�VWRSV�¶´��:DUG�,�����/&5�DW������TXRWLQJ�%XWOHU��

�� 0DVV� $SS��&W��DW�����������:DUG�,�WKXV�GLG�QRW�GHFLGH�WKDW�*UDSHV¶�675V�KDYH�³PRUH�WKDQ�

PLQRU´�HIIHFWV�RQ�:DUG�RU�RWKHUV� 

7KH�&RXUW�WKXV�KROGV�WKDW�WKH�HYLGHQFH�DW�WULDO�RI�WKLV�FDVH�VXSSRUWV�WKH�=%$¶V�FRQFOXVLRQ�

WKDW�WKH�*UDSHV¶�675V�DUH�³VXERUGLQDWH´��DV�0D[DQW�XVHV�WKDW�WHUP��WR�WKH�SULQFLSDO�XVH�RI�WKHLU�

SURSHUW\�4��7KH�HYLGHQFH�DOVR�VXSSRUWV�WKH�=%$¶V�FRQFOXVLRQ�WKDW�VHDVRQDO�UHQWDOV�RI�1DQWXFNHW�

UHVLGHQFHV�KDYH�EHFRPH�³FXVWRPDU\�´5��,W�DSSHDUV�WKDW�WKH�RULJLQDO������%\ODZ�WUHDWHG�WKDW�HUD¶V�

 
 

4� :KLOH�WKH�&RXUW�DJUHHV�WKDW�WKH�*UDSHV¶�675V�DUH�DQ�DSSURSULDWHO\�³VXERUGLQDWH´�XVH�RI�WKHLU�3URSHUW\��WKH�
=%$�'HFLVLRQ¶V�GLVFXVVLRQ�RI�WKH�³VXERUGLQDWH´�WHVW�PHQWLRQV�WKUHH�IDFWRUV�±�WKH�³*UDSHV¶�VWURQJ�WLHV�WR�1DQWXFNHW�´�
WKDW�³WKH\�GLG�QRW�DFTXLUH�WKH�SURSHUW\�DV�DQ�LQYHVWPHQW�SURSHUW\�WR�PD[LPL]H�WKH�DPRXQW�RI�PRQH\�WKH\�HDUQ�IURP�
UHQWLQJ�LW�´�DQG�WKDW�³WKH\�XVH�WKH�UHYHQXH�IURP�UHQWDOV�IRU�XSNHHS��PDLQWHQDQFH��DQG�LPSURYHPHQWV�WR�WKH�SURSHUW\�´�
7ULDO�([KLELW���DW���±�WKDW�KDYH�QR�EHDULQJ�RQ�WKDW�WHVW�RU�WKH�FXUUHQW�%\ODZ¶V�RWKHU�DFFHVVRU\�XVH�WHVWV���,I�WKH�=%$�
'HFLVLRQ�ZHUHQ¶W�IODZHG�RQ�RWKHU�JURXQGV��WKH�&RXUW�ZRXOG�KDYH�YDFDWHG�DQG�UHPDQGHG�WKH�PDWWHU�WR�WKH�=%$�ZLWK�
GLUHFWLRQV�WKDW�LW�PD\�QRW�FRQVLGHU�XQGHU�FXUUHQW����������RI�WKH�%\ODZ�DQ\�RI�WKH�WKUHH�IDFWRUV���6HH�%ULWWRQ�
Y� =RQLQJ�%G��RI�$SSHDOV�RI�*ORXFHVWHU�����0DVV��$SS��&W�����������������ORFDO�ERDUG�PD\�QRW�UHVW�LWV�GHFLVLRQ�³RQ�D�
VWDQGDUG��FULWHULRQ�RU�FRQVLGHUDWLRQ�QRW�SHUPLWWHG�E\�WKH�DSSOLFDEOH�VWDWXWHV�RU�E\�ODZV´��� 

5� ,Q�WKHLU�SRVW�WULDO�EULHIV�FRQFHUQLQJ�WKH�KLVWRU\�RI�WKH�%\ODZ�DQG�LWV�DPHQGPHQWV��WKH�SDUWLHV�XUJHG�WKH�
&RXUW�QRW�WR�GHFLGH�ZKHWKHU�SUHYLRXV�YHUVLRQV�RI�WKH�%\ODZ�DXWKRUL]HG�675V�LQ�WKH�52+�'LVWULFW���7KH�DQDO\VLV�WKDW�
IROORZV�GRHV�QRW�GHFLGH�WKDW�TXHVWLRQ��DV�WKH�=%$�'HFLVLRQ�QHYHU�UHDFKHG�LW���1RQHWKHOHVV��LQ�OLWLJDWLQJ�WKH�LVVXH�WKH�
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VHDVRQDO�UHQWDOV�DV�D�ODZIXO�SULPDU\�XVH�RI�D�VLQJOH�IDPLO\�GZHOOLQJ�LQ�1DQWXFNHW¶V�UHVLGHQWLDO�

GLVWULFWV���7KH������UHFRGLILFDWLRQ�RI�WKH�%\ODZ�UHWDLQHG�WKDW�IUDPHZRUN�IRU�WKH�VHDVRQDO�UHQWDOV�

RI�LWV�HUD��WKH������%\ODZ�NHSW�LQWDFW�WKH�DV�RI�ULJKW��³RQH�VLQJOH�IDPLO\�GZHOOLQJ´�XVH�LQ�WKH�

WRZQ¶V�UHVLGHQWLDO�GLVWULFWV�DQG�WKH�SULRU�%\ODZ¶V�GHILQLWLRQ�RI�³8VHG�´�LQFOXGLQJ�LWV�³OHDVHG�RU�

UHQWHG´�ODQJXDJH�6��,WV�QHZ�GHILQLWLRQV�SHUWDLQLQJ�WR�DFFHVVRU\�XVHV��VHH�)LQGLQJ������VXJJHVW�

WKDW�UHQWDOV�ZHUHQ¶W�WR�EH�YLHZHG�DV�DFFHVVRU\�XVHV���7KH�%\ODZ¶V�QHZ�³DFFHVVRU\�DSDUWPHQW´�DQG�

³UDWH�RI�GHYHORSPHQW´�SURYLVLRQV��VHH�)LQGLQJV������DQG�����DOVR�H[SUHVVO\�GLVWLQJXLVKHG�

EHWZHHQ�³\HDU�URXQG�RFFXSDQF\´�E\�SHUVRQV�RWKHU�WKDQ�D�SURSHUW\¶V�RZQHU�DQG�³VHDVRQDO�

UHQWDOV�´��7KHUH¶G�EH�QR�QHHG�WR�PDNH�WKRVH�GLVWLQFWLRQV�LI�WKH������DQG����� %\ODZV�RXWODZHG�

VHDVRQDO�UHQWDOV���$QG�KRYHULQJ�RYHU�WKH�KLVWRULFDO�HYLGHQFH�DUH�WZR�XQGLVSXWHG�IDFWV��ILUVW��WKH�

YDVW�PDMRULW\�RI�1DQWXFNHW�UHVLGHQFHV�KDYH�EHHQ��DQG�VWLOO�DUH��VHFRQG�RU�³YDFDWLRQ´�KRPHV��DQG�

VHFRQG��D�VL]HDEOH�SDUW�RI�1DQWXFNHW¶V�HFRQRP\�LV�FRQQHFWHG�WR�WKH�JRRGV�DQG�VHUYLFHV�GHPDQGHG�

E\�WKH�VHDVRQDO�RFFXSDQWV�RI�VXFK�KRPHV��ZKHWKHU�WKH\�EH�WKH�IDPLOLHV�RI�RZQHUV�RU�WKH�IDPLOLHV�

RI�UHQWHUV� 

7KH�WULDO�HYLGHQFH�WKXV�VXSSRUWV�WKH�=%$¶V�FRQFOXVLRQ�WKDW�VHDVRQDO�UHQWDOV�RI�UHVLGHQWLDO�

SURSHUWLHV�RQ�1DQWXFNHW�KDYH�EHHQ�³FXVWRPDU\´�ZLWKLQ�WKH�PHDQLQJ�RI�0D[DQW�VLQFH�DW�OHDVW�WKH�

����V���7KDW�OHDYHV�0D[DQW¶V�ODVW�KXUGOH��LWV�³LQFLGHQWDO´�WHVW� 

 
 

=%$�GLG�UHDFK�±�ZKHWKHU�WKH�*UDSHV¶�675V�DUH�D�ODZIXO�DFFHVVRU\�XVH�RI�WKHLU�SURSHUW\�±�ERWK�VLGHV�SUHVHQWHG�WR�WKLV�
&RXUW�HYLGHQFH�RI�KLVWRULFDO�VHDVRQDO�UHQWDO�SDWWHUQV�RQ�1DQWXFNHW���2QH�FDQ¶W�SURSHUO\�DSSO\�0D[DQW¶V�DFFHVVRU\�
XVH�WHVWV�WR�WKDW�KLVWRU\�ZLWKRXW�DOVR�XQGHUVWDQGLQJ�ZKDW�WKH�%\ODZ�DOORZHG�RU�SURKLELWHG�KLVWRULFDOO\� 

6� $W�SDJH���RI�WKHLU�3RVW�7ULDO�0HPRUDQGXP�RI�/DZ��GRFNHWHG�$SU�������������WKH�7RZQ�DQG�WKH�=%$�DUJXH�
WKDW�WKH�³UHQWHG�RU�OHDVHG´�ODQJXDJH�³H[SUHVVO\�DXWKRUL]HG´�UHQWDOV�³RI�D�SULPDU\�UHVLGHQWLDO�GZHOOLQJ��������´��6HH�DOVR�
LG��DW��������³UHQWHG�RU�OHDVHG´�ODQJXDJH�DXWKRUL]HG�UHQWDOV�DV�D�³SULPDU\�XVH´�RI�UHVLGHQWLDO�SURSHUWLHV����7KDW�
DUJXPHQW�LV�FRQVLVWHQW�ZLWK�WKH�7RZQ�DQG�WKH�=%$¶V�SRVW�WULDO�RIIHU�RI�SURRI�WKDW��SULRU�WR�������QR�RQH�EURXJKW�WR�
WKH�=%$�D�FKDOOHQJH�XQGHU�WKH�%\ODZ�WR�VHDVRQDO�UHQWDOV�RI�UHVLGHQWLDO�SURSHUWLHV���6HH�7RZQ�DQG�=%$¶V�2IIHU�RI�
3URRI�DV�WR�3ODQQLQJ�'LUHFWRU¶V�7HVWLPRQ\�����GRFNHWHG�$SU��������������7KH�&RXUW�GRHV�QRW�DFFHSW�WKH�7RZQ�DQG�WKH�
=%$¶V�DUJXPHQWV��RU�WKHLU�RIIHU�RI�SURRI��DV�HYLGHQFH�LQ�WKLV�FDVH��EXW�WKH�&RXUW�QRWHV�WKDW�WKHLU�DUJXPHQWV�DUH�
FRQVLVWHQW�ZLWK�WKH�HYLGHQFH�WKDW¶V�LQ�WKH�WULDO�UHFRUG� 
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+HQU\�KDV�WKLV�WR�VD\�DERXW�³LQFLGHQWDO´�XVHV� 

8VHV�ZKLFK�DUH�³LQFLGHQWDO´�WR�D�SHUPLVVLEOH�DFWLYLW\�RQ�]RQHG�SURSHUW\�
DUH�SHUPLWWHG�DV�ORQJ�DV�WKH�LQFLGHQWDO�XVH�GRHV�QRW�XQGHUFXW�WKH�SODLQ�
LQWHQW�RI�WKH�]RQLQJ�E\�ODZ���$Q�DFFHVVRU\�RU�³LQFLGHQWDO´�XVH�LV�SHUPLWWHG�
DV�³QHFHVVDU\��H[SHFWHG�RU�FRQYHQLHQW�LQ�FRQMXQFWLRQ�ZLWK�WKH�SULQFLSDO�
XVH�RI�WKH�ODQG�´��'HWHUPLQLQJ�ZKHWKHU�DQ�DFWLYLW\�LV�DQ�³LQFLGHQWDO´�XVH�LV�
D�IDFW�GHSHQGHQW�LQTXLU\��ZKLFK�ERWK�FRPSDUHV�WKH�QHW�HIIHFW�RI�WKH�
LQFLGHQWDO�XVH�WR�WKDW�RI�WKH�SULPDU\�XVH�DQG�HYDOXDWHV�WKH�UHDVRQDEOHQHVV�
RI�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�LQFLGHQWDO�DQG�WKH�SHUPLVVLEOH�SULPDU\�
XVHV���,Q�DQDO\]LQJ�WKH�>DVVHUWHG�LQFLGHQWDO�XVH@��WKH�IRFXV�LV�RQ�WKH�
³DFWLYLW\�LWVHOI�DQG�QRW�������VXFK�H[WHUQDO�FRQVLGHUDWLRQV�DV�WKH�SURSHUW\�
RZQHU¶V�LQWHQW�RU�RWKHU�EXVLQHVV�DFWLYLWLHV�´ 

,G��DW����������FLWDWLRQV�RPLWWHG���TXRWLQJ�3�-��5RKDQ����=RQLQJ�DQG�/DQG�8VH�&RQWUROV��

� ��$�����DW����$�����������DQG�&RXQW\�RI�.HQGDOO�Y��$XURUD�1DW¶O�%DQN�7UXVW�1R��������

��� ,OO� $SS���G�������������������6HH�DOVR�FDVHV�FROOHFWHG�LQ�'HU\�Y� 7RZQ�RI�%R[IRUG�=RQLQJ�

%G��RI�$SSHDOV�����/&5������������������)RVWHU��-��� 

7KH�*UDSHV¶�675V�IDLO�DV�³LQFLGHQWDO´�WR�WKHLU�SULPDU\�UHVLGHQWLDO�XVH�EHFDXVH�WKHUH¶V�QR�

FRQQHFWLRQ�EHWZHHQ�WKHLU�SULPDU\�XVH�DQG�WKHLU�675V�RWKHU�WKDQ�D�ILQDQFLDO�RQH���7KDW�WKH�

SULPDU\�XVHU�RI�D�SURSHUW\�SURILWV�IURP�D�FODLPHG�DFFHVVRU\�XVH�LV�LQVXIILFLHQW��VWDQGLQJ�DORQH��WR�

PDNH�WKDW�XVH�³LQFLGHQWDO´�WR�WKH�SULPDU\�XVH� 

>7@KH�ZRUGV�³FXVWRPDULO\�LQFLGHQWDO´�������LPSO\�WKDW�WKH�XVH�IORZV�IURP��
QDWXUDOO\�GHULYHV�RU�IROORZV�DV�D�ORJLFDO�FRQVHTXHQFH�RI��RU�LV�D�QRUPDO�DQG�
H[SHFWHG�RIIVKRRW�IURP�WKH�PDLQ�XVH����������$�YDOLG�DFFHVVRU\�XVH�WR�D�
VLQJOH�IDPLO\�GZHOOLQJ�LV�RQH�ZKLFK�DFWXDOO\�IXUWKHUV�RU�HQKDQFHV�WKH�XVH�
RI�WKH�SURSHUW\�DV�D�UHVLGHQFH�DQG�QRW�RQH�ZKLFK�PHUHO\�KHOSV�ILQDQFH�WKH�
SURSHUW\� 

$OWD�Y��%HQ�+DPH�&RUS�������3��G�����������8WDK�&W��$SS���������FLWDWLRQV�RPLWWHG�� 

0DVVDFKXVHWWV�FDVHV�XSKROGLQJ�YDULRXV�XVHV�DV�³LQFLGHQWDO´�WR�DQ�DOORZHG�SULPDU\�XVH�

FRQWDLQ�WKH�³IXUWKHUDQFH´�RU�³HQKDQFHPHQW´�FKDUDFWHULVWLF�GHVFULEHG�LQ�$OWD�7��*DOODJKHU�

 
 

7� 6HH�9DOOH\�*UHHQ�*URZ��,QF��Y��7RZQ�RI�&KDUOWRQ�����0DVV��$SS��&W������������������
�FRJHQHUDWLRQ�IDFLOLW\�DQG�SURGXFW�SURFHVVLQJ�SODQW�ZHUH�SHUPLVVLEOH�DFFHVVRU\�XVHV�WR�SULPDU\�LQGRRU�
FRPPHUFLDO�KRUWLFXOWXUDO�XVH���0LOHV�0DWWKLDVV�Y��=RQLQJ�%G��RI�$SSHDOV�RI�6HHNRQN�����0DVV��$SS��&W������
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Y� %RDUG�RI�$SSHDOV�RI�$FWRQ���� 0DVV� $SS� &W��������������GHPRQVWUDWHV�KRZ�WKLV�IDFWRU�SOD\V�

RXW�LQ�FDVHV�LQYROYLQJ�UHQWDOV�RI�UHVLGHQWLDO�SURSHUWLHV���,Q�*DOODJKHU��WKH�RZQHU�RI�D�����VTXDUH�

IRRW�KRXVH�VRXJKW�SHUPLVVLRQ�WR�EXLOG�D�������VTXDUH�IRRW�DGGLWLRQ�FRQWDLQLQJ�IRXU�³ERDUGLQJ�

VXLWHV�´��,G���DW�����������7KH�SURSRVHG�VXLWHV�ZRXOG�KDYH�KDG�QR�DFFHVV�WR�WKH�H[LVWLQJ�KRPH�

H[FHSW�WKURXJK�WKH�EDVHPHQW���$FWRQ¶V�E\ODZ�DOORZHG�WKH�UHQWLQJ�RI�URRPV�IRU�QRW�PRUH�WKDQ�IRXU�

SHUVRQV�DV�DQ�³DFFHVVRU\�XVH�´�EXW�WKH�*DOODJKHU�FRXUW�KHOG�WKDW�WKH�WRZQ�ULJKWO\�GHQLHG�D�

EXLOGLQJ�SHUPLW�IRU�WKH�DGGLWLRQ�DQG�LWV�XVH�DV�³QHLWKHU�VXERUGLQDWH�WR�WKH�SULPDU\�SXUSRVH´�RI�WKH�

DSSOLFDQW¶V�H[LVWLQJ�KRPH 

QRU�DWWHQGDQW�XSRQ�LW����������:KLOH�UHQWLQJ�WR�D�ERDUGHU�PD\�EH�FRQFRPLWDQW�
WR�XVH�RI�D�ODUJH�VLQJOH�IDPLO\�UHVLGHQFH�ZLWK�D�IHZ�VSDUH�URRPV��D�PXFK�
ODUJHU�ERDUGLQJ�KRXVH�XVH��ZLWK�LWV�RZQ�NLWFKHQ�DQG�LWV�RZQ�ODXQGU\�URRP��
LV�QRW�FRQFRPLWDQW�WR�VLQJOH�IDPLO\�RFFXSDQF\�RI�D�����VTXDUH�IRRW�KRXVH���
7KH�DEVHQFH�RI�FRQQHFWLRQ � ����LV�GUDPDWL]HG�E\�WKH�DEVHQFH�RI�DQ\�DFFHVV�
IURP�RQH�SDUW�RI�WKH�EXLOGLQJ�WR�WKH�RWKHU��H[FHSW�DW�>WKH@�EDVHPHQW�OHYHO� 

,G��DW�����������7KHUH¶V�D�VLPLODU�ODFN�RI�FRQQHFWLRQ��RWKHU�WKDQ�ILQDQFLDO��LQ�WKLV�FDVH��WKH�*UDSHV�

PDNH�QR�XVH�RI�WKH�0DLQ�+RXVH�ZKLOH�UHQWLQJ�LW��ZKHQ�WKH\¶YH�EHHQ�DW�WKH�*UDSH�3URSHUW\�GXULQJ�

UHQWDO�SHULRGV��WKH\¶YH�XVHG�WKH�VHSDUDWH�*DUDJH�+RXVH� 

$OORZLQJ�DEVHQW�RZQHUV�LQ�1DQWXFNHW¶V�UHVLGHQWLDO�GLVWULFWV�WR�HQJDJH�LQ�675V�XQGHU�WKH�

DHJLV�RI�����������DV�RSSRVHG�WR�RQH�RI�WKH�%\ODZ¶V�H[SUHVV�³DFFHVVRU\´�H[FHSWLRQV��VXFK�DV�WKH�

RQH�IRXQG�LQ�WKH������$PHQGPHQW��DOVR�XQGHUFXWV�WKH�LQWHQW�RI�WKH�%\ODZ�LQ�LWV�FXUUHQW�IRUP���

)RU�ZKDWHYHU�UHDVRQ��1DQWXFNHW¶V�7RZQ�0HHWLQJ�GURSSHG�IURP�WKH�%\ODZ�LQ������LWV�GLVWLQFWLYH�

GHILQLWLRQ�RI�³XVHG�´�WKH�NH\�WR�WKH�7RZQ�DQG�WKH�=%$�FODLPLQJ�LQ�WKLV�FDVH��VHH�QRWH���DERYH��

 
 

��������FRPPRQ�GULYHZD\�WR�DFFHVV�UHVLGHQWLDO�ORWV�D�SHUPLVVLEOH�DFFHVVRU\�XVH�WR�WKH�SULPDU\�UHVLGHQWLDO�
XVH���6LPPRQV�Y� =RQLQJ�%G��RI�$SSHDOV�RI�1HZEXU\SRUW�����0DVV��$SS��&W������������VWDEOLQJ�RI�WKUHH�
KRUVHV�IRU�RZQHU¶V�SHUVRQDO�XVH�DFFHVVRU\�WR�RZQHU¶V�UHVLGHQWLDO�XVH���&XQKD�����0DVV��$SS��&W��DW�����
��� �KRPH�RIILFH�DFFHVVRU\�WR�RZQHU¶V�UHVLGHQWLDO�XVH���0DVHOEDV�Y��=RQLQJ�%G��RI�1��$WWOHERURXJK��
�� 0DVV� $SS� &W� �� ��������JDUDJH�DQG�VZLPPLQJ�SRRO�IRU�RZQHUV¶�RZQ�XVH���'HU\�����/&5�DW�����
��� �RZQHU¶V�PRGHO�WUDLQ�KREE\�DFFHVVRU\�WR�RZQHU¶V�SULPDU\�UHVLGHQWLDO�XVH�� 
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WKDW�675V�RQFH�ZHUH�DPRQJ�WKH�H[SUHVVO\�DOORZHG�SULPDU\�XVHV�RI�UHVLGHQWLDO�SURSHUWLHV�RQ�

1DQWXFNHW���7KDW�DFWLRQ�OHIW�WKH�%\ODZ�H[SRVHG�WR�WKH�6XSUHPH�-XGLFLDO�&RXUW¶V����� GHFLVLRQ�LQ�

6W\OOHU�Y��=RQLQJ�%G��RI�$SSHDOV�RI�/\QQILHOG����� 0DVV� ��� ��������ZKLFK�KHOG�WKDW�675V�DUHQ¶W�

DQ�³LPSOLHG´�SULQFLSDO�UHVLGHQWLDO�XVH�XQGHU�]RQLQJ�E\ODZV�OLNH�WKRVH�RQ�1DQWXFNHW���7KLV�&RXUW�

UXOHG�LQ�:DUG�,�WKDW��UHDGLQJ�WKH�SRVW������%\ODZ�WKURXJK�6W\OOHU¶V�OHQV��675V�DUHQ¶W�DQ�DOORZHG�

SULQFLSDO�XVH�RI�WKH�*UDSH�3URSHUW\�DV�D�³SULPDU\�GZHOOLQJ�´��:DUG�,�����/&5�DW�����������7KH�

&RXUW¶V�IRXQG�QR�DXWKRULW\�WKDW�VXJJHVWV�WKDW�RQFH�D�PXQLFLSDOLW\�KDV��NQRZLQJO\�RU�QRW��

ZLWKGUDZQ�H[SUHVV�DXWKRUL]DWLRQ�IRU�D�SULPDU\�XVH��WKDW�XVH�FDQ�UHWXUQ�DV�DQ�³LQFLGHQWDO´�

DFFHVVRU\�DEVHQW�RWKHU�H[SUHVV�DXWKRUL]DWLRQ� 

 ,Q�ERWK�:DUG�,�DQG�LQ�WKLV�FDVH��WKH�7RZQ�DQG�=%$�KDYH�OHDQHG�KHDYLO\�RQ�D�VLQJOH�

IRRWQRWH�LQ�6W\OOHU������0DVV��DW�����Q�������7KH�FDOO�IRU�WKDW�IRRWQRWH�DSSHDUV�DW�WKH�HQG�RI�WKLV�

VHQWHQFH�LQ�6W\OOHU��³)RU�WKH�DERYH�UHDVRQV��ZH�FRQFOXGH�WKDW�WKH�SODLQWLII¶V�XVH�RI�WKH�SURSHUW\�

IRU�VKRUW�WHUP�UHQWDOV�ZDV�QRW�D�SHUPLVVLEOH�XVH�XQGHU�WKH�WRZQ¶V�]RQLQJ�E\ODZ��DV�LW�H[LVWHG�SULRU�

WR�LWV�DPHQGPHQW�LQ������´��7KH�IRRWQRWH�DQQRXQFHV��³:H�KDVWHQ�WR�DGG��KRZHYHU��WKDW�D�

GLIIHUHQW�UHVXOW�PD\�REWDLQ�LQ�RWKHU�FLUFXPVWDQFHV��GHSHQGLQJ�XSRQ��IRU�H[DPSOH��WKH�VSHFLILFV�RI�

WKH�]RQLQJ�E\ODZ�RI�WKH�FLW\�RU�WRZQ��LQFOXGLQJ�ZKDW�W\SHV�RI�DGGLWLRQDO�XVHV�DUH�SHUPLWWHG��LI�

DQ\���DV�ZHOO�DV�ZKDW�LV�FRQVLGHUHG�D�FXVWRPDU\�DFFHVVRU\�XVH�LQ�D�SDUWLFXODU�FRPPXQLW\�´ 

 7KH�IDFWV�IRXQG�E\�WKLV�&RXUW�VKRZ�WKDW�675V�DUH��DV�WKH�7RZQ�DQG�=%$�KDYH�FRQWHQGHG��

D�³FXVWRPDU\´�DFWLYLW\�RQ�1DQWXFNHW��DOEHLW�RQH�ZLWK�D�SX]]OLQJ�]RQLQJ�KLVWRU\���%XW�IRRWQRWH�

�� �DQG�6W\OOHU�DV�D�ZKROH��UHPLQG�XV�WKDW�WKH�³VSHFLILFV�RI�WKH�]RQLQJ�E\ODZ´�PDWWHU���:LWK�

H[FHSWLRQV�QRW�SHUWLQHQW�WR�WKH�=%$�'HFLVLRQ�LQ�WKLV�FDVH�����������RI�1DQWXFNHW¶V�UHVWULFWLYH�

=RQLQJ�%\ODZ�FXUUHQWO\�UHTXLUHV�DQ�DFFHVVRU\�XVH�WR�EH�QRW�RQO\�³FXVWRPDU\�´�EXW�DOVR�

³VXERUGLQDWH´�DQG�³LQFLGHQWDO´�WR�DQ�DOORZHG�SULPDU\�XVH���7KH�*UDSHV¶�675V�IDLO�WKH�ODVW�WHVW��

675V�DUHQ¶W�³LQFLGHQWDO´�XQGHU�0D[DQW�DQG�+HQU\�WR�WKH�DOORZHG�XVH�RI�WKHLU�3URSHUW\�DV�D�
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³SULPDU\�GZHOOLQJ�´ 

-XGJPHQW�WR�HQWHU�DFFRUGLQJO\� 

�V��0LFKDHO�'��9KD\ 
0LFKDHO�'��9KD\ 
$VVRFLDWH�-XVWLFH 

'DWHG��-XQH�������� 


